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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

GERALD C. MANN
ATTORNEY GENEWAL

Ben. A. J. Bryan, Jr.
Criminsl District Attoraey
Hillsboxo, T e xa &

Dear 8ir:
ATT'N: Mr, Wa, B. Martin
Opinion No, 0-1582
Re: (1) In s felony cdise the
punishzent of the dafendan
assensed st a\fine and a t¢
Jall, agd senténoe 13 suspended,
how lopg ip dhe period of suspen~
sion ,/and/when)may) the deTendamt
MOV
¥ case, dces the sus-
P alsd, to the oonts
e 1y eonsidered your letter of

ok you ‘xrsgqueet the opinion of this
department tou 3 the quaptions as stated abovs.

X pad” toour opinion, ws shall brief-
1y digcuss the sefitence law ik Texas.

ode of Criminal Protedire, pio-

‘e thare is a convietlion of any felony
apy digfriot or ctiminsl distriiet ecourt of
this Etathe, azutgt smurdsr, p:rjury, burglary
of a private rasidence at ngght. robbery, ar-
a0n, indest, bLigaay, seduction, and abortion,
end the puni:huant assessed by the jury shall
not excesd five years, the court shall suspend

NO COMMUNICATION 1S TO 8 CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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sentence upon written sworn application made
therefor by the defendant, riled before the
trial begina. When the 4defendant bas no ocoun-
s¢l, the court shall inrorm the defendant of
his right to make such application, and the
court shall agpoint gounsel to prarare and
pressnt same 1f desired by defendant. In no
came shall sentence bde suspended except when
the proof shall show and the Jury shell find
in their verdict that the defendant has nsver
bafore been convioted of a felony in this or
in eany other 8State. This law i8 not to ba con-
strued as preventing the Jjury from passing on
the guilt of the defendant but hs may snter
aplsa of not gullty.®

The effect of thesuspsnsion of sentence under
this statute is stated to be &8 follows in the case of
BRITTIAN vs. STATE, 214 8. W. 351:

SUnder cur lsw thers may bs & suspsnded
xentencs awardsd by s jury. In such case
thers 4 be po final convietion., Ix rarte
Coots, 8. Y. 173, recently decided. Where
suspended sentenocs has heen swarded, trere can.
be no sentencs, and the party is no¥ punished,
unless for some reason the suspended sentenace
be sst aside as authorized by the statute
= % *» (pPaphasis curs).

Articls 78C, Code of Criminal Progedurs, pro-
vides: ' .

*DISWIBSAL OF CHARGRES
In eny oase of suapended sentence, at any

time after the expiration of the time sasessed
as punisimens by the Jury, the defendant may
make his written sworn motion for a-nsw trial
and disaissal of such cass, stating therein
that sinea such former trial and eonviction he
as not been convicted of any felony, whioh
notion shall be heard by the court Aduring the
firat term time after same is filed. 1If it
appears to ths court, upén such hearing, that
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- of any Jjudgment of conv
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the defendant has not been convioted of any
other felony, the court shall snter an order
reoiting the fact, and shall grant the 4 efend-

ant & new trisl and shall then dismiss said

oauses. After the uttini enide and diamiosal

ction as herein pro-
vided for, the faot of suoh sonvietion shall
poet de shown or inguired into for any purposs
exospt in cases where thedefendant has been
again indioted for a felony and invokes the
benefit of this law," :

The affedt of this statute is desorided as fol-
in the case of CLARE ve, STATE, 54 8. W, (24) 127:

nk & * That is tc say, that the acoused,
at any time after the term of his conviotion
has expired, may, upon showing that he has not -
been subseguently oconvicted, bs relsased fron
the suspended sentence by en order of the court
* % % That is t0 say, after the time ®r whioh
ons is oonvicted and placed under a suspended
sentancs has expired, it is not within tha power
of the court to recall the sunpehsion and make
the Sudgment rina) * * *»

Finally, we notice Article 779, Code of Crimin-

al Procedure, which provides:

*SUSPXNDED SERTENCE MADE FINAL

Upon the final conviction of tha defendant
of any other felony pending the susrension of
ssntence, the seurt gratting such suspension
shall cauze a capias to issue for the arrest of
the defendant, if he is not then in the custody
of mich oourt, énd during a term of the
sourt shell pronounce sentence upon the origi-
nal judgment of sonviction, and shall cumula te
the punishment of the first with the punishment
of any subssquent conviection or convie tiones,
and. in suoh osses no new trial shsll be granted
in the firat conviotion."

¥hen, thsrefore, the punishment of = defendant
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is assesned at a jall sentence and a rine in some
smount, and the asntence is suspended, he is neither
liable for the fine nor bound to sarve the Jjail sen-
tence, sxcept 1f and when the conditions of Articls
779, supra, ariser.

Artiale 780, supra, authorizes a dismissal of
the ¢harges "at eny time after the expiraticn of the
t assessed as punishment.™ (Paphaeis curs), Nelth-
er this statute, nor any othar statute, takes cognizance
of a fine when assessed ss extending or affecting the
tinze after whieh the case may be Adlamissed. It must
follow that the suapension period correspcnds to the
Jeil sentence, sfter which the charges are subject to
dismissal under Article 780, supra.

¥e are not unmindful of ths feot that the as~
sessaent of 2 fing, when sentence is suspended, theredy
begomes nsaningless as neither the payment of ths fine
may be exaoted nor will any 44ded period of suspension
result. This, however, necessarily follows.

¥We turn now to your second question partaining
to the costs in the case. Here again we ere compelled
to recognize the effect of a suspendsd sentence as re-
lated t© the successive stsps of conviction by the Jury,
suspension of sentance, judgment of the court, and the
entence. In this comneotion we quote e follows froa
. JUR,, Vol. 12, p. p. 717 and 718:

" Judgnent' and 'sentence' are not the same
thing; the two sra distinot and indepsendent.
While a formel sentencs ies not necessary in a
iroloehtion for disdeasanor, in a felony omse

t is the Mty of ths Jjudge to pronounce sen-~
tende on :hcijﬁggm:nzhorrggnzlo éon nndithc
sentente is in fact the Ju gggnf nt
case., In SUCK @ case it 18 the sentenas, an
not the jadgment, which concludes the prosesu-
tion 4h the trial occurt; and a person cannot

e 3sid to hsve'beaen sonvioted of & felony un-

1 @entence has been pronounced on him * * *¢

TEmphesls ocurs).
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In support of thase statements, there ia cited
the case of MOFADDEN va. STATE, 300 8. Ww. (24) 54, which
holds that sentenos must be pronounced, in s falony
oase, notwithstanding the punishment asseased is a pe-
cuniary fine or & jJall sentencs, or both; and tis case
of BOWERS va. STATE, 13 8. W. (561 702, which holds that
the "santence” conatitutes the final Judenent in the
oase from which an sppsal asy be taken,

Yurther, under Artiels 780, supra, ths caurt
is oompelled to grant the defendant a new trisl and
dismiss the case, sfter ths sxpiretion of the time as-
sessed as punishment, upon propsr proof that the defend-
ant hes not meanwhile been convicted of another felonv,
Yhen this is done, for all purposss the original Judg-
ment is rendered of no foroe and effect except, only,
whers the ¢ efendant, upon & subsegquent felony indiot-
ment, seeks to invoke the suspended sentencs law again.

Acoor &ingly, 4t ocznnot ba =aid that the defend-
ant has been "convicted” within the purview of the
statutes on costs, No mentencs is pronounced, hence
s finel Judgment ig not rendared; subsequently, a new
trisl may be granted and the case dismissed. Under such
oircumstances, ws 40 not bdelieve that the costs may be
validly essessed against the defendant.

The only satisfactory analyeis of s suspended
sehtence, under ths statutes and cases in Texas, is
that the effset of the punishment assessed, in all re-
spects, is suspended, and the only subssguent fact that

11 render the defendant subjeot to serving the time,
paying the fine, as aspsssed by ths jury, snd oosts,
snd otherwise suffer the penalties of a econviction for
a felony, is that of his baing convioted of another
felony during the period of the suspension.

Tyusting that we have satisfactorily answered
your inquiries, we r:main

Very truly yours

ZC8:iob ‘ 1940 ATTORNEY GENYRAL CF TEXAS
APFROVED APR 4, 194
(Signed) By (8igned)
W. ¥. NOOFRE Zollie C. Steakley
FIRST ASSISTANRT APFROVED Apaistant
ATTORNEY GENERAL OPINIOK
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